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TITLE 12
COLLECTION AGENCIES
Chapter

1.

General Provisions,

12-1-1 to 12-1-8.

CHAPTER 1
GENERAL PROVISIONS
Section

12-1-1.
12-1-2.
12-1-3.
12-1-4.
12-1-5.
12-1-6.
12-1-7.
12-1-8.

Bond required.
Amount of bond-Conditions-Right
of action on-Parties.
Term of bond-Limitation
of action on.
Sureties-Cash
in lieu of.
Record of bonds-Right
of inspection.
Violation of title-Penalty.
Certain persons excepted.
Designating and limiting activities as to assignments.

12-1-1. Bond required.-No person shall conduct a collection agency,
collection bureau or collection office in this state, or engage in this state
in the business of soliciting the right to collect or receive payment for
another of any account, bill or other indebtedness, or advertise for or solicit
in print the right to collect or receive payment for another of any account,
bill or other indebtedness, unless at the time of conducting such collection
agency, collection bureau, collection office or collection business, or of
doing such advertising or soliciting, such person or the person for whom
he may be acting as agent, shall have on file with the secretary of state
a good and sufficient bond as hereinafter specified.
History:
L. 1913, ch. 14, § 1; C. L. 1917,
§ 830; R. S. 1933 & C. 1943, 16-0-1.

Comparable Provisions.
Calif. Bus. and Prof. Codes, §§ 6895 to
6902.
Idaho Code 1947, § 26-2205.
Burns' Indiana Stats., §§ 42-1801 to 421812.
Michigan
Stat. Ann., §§ 19.655(1)
to
19.655(9).
North Carolina Gen. Stats. 1941, §§ 66-41
to 66-49.
Oregon Rev. Stats., § 697.010 et seq.

Wisconsin Stats. Ann., § 218.04.
Wyoming Stats. 1957, § 33-151 et seq.

Cross-Reference.
Unauthorized
practice

of law, 78-51-40.

Collateral References.
Principal and Agent<e:=:>5.
2 C.J.S. Agency § 14.
Regulation
and licensing of collection
and commercial agencies or representatives
thereof, 54 A. L. R. 2d 885.

12-1-2. Amount of bond-Conditions-Right

of action on-Parties.-

Such bond shall be made in the sum of $5,000, payable to the state of
Utah, and shall provide that the person giving the same shall, upon
written demand, pay and turn over to or for the person for whom any
account, bill or other indebtedness is taken for collection the proceeds
of the collection in accordance with the terms of the agreement upon
which the account, bill or other indebtedness was received for collection.
Such bond shall be in such form and shall contain such further provisions
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and conditions as the secretary of state shall deem necessary or proper
for the protection of the persons for whom accounts, bills, or other indebtedness are taken for collection. Whenever any bond herein provided for
shall become forfeited or the sureties thereon shall become liable upon
it, any person injured by the acts of forfeiture or by the bringing about
of such liability, or who by law is entitled to the benefit of the security,
may maintain an action thereon in his own name against the person giving
such bond and the sureties to recover the amount to which he may by
reason thereof be entitled, and one recovery shall not bar recoveries for
other breaches of the bond; provided, that the sureties can be made liable
in the aggregate only to the extent of the undertaking.
History:
L. 1913, ch. 14, § 2; C. L. 1917,
§ 831; R. S. 1933 & C. 1943, 16-0-2.

Collateral References.
Exphation

of period of license as affect-

12-1-3. Term of
for the term of one
state and the person
action thereon shall

ing obligation of bond given as condition
of granting a license, 74 A. L. R. 1309.
Validity
of License Law requiring
security for payment of debts by licensee,
3 A. L. R. 1271, 84 A. L. R. 640, 101 A. L.
R. 827.

bond-Limitation

of action on.-Such bond shall be
year from the date thereof, unless the secretary of
giving the same shall agree on a longer period. No
be begun after two years from its expiration.

History:
L. 1913, ch. 14, § 3; C. L. 1917,
§ 832; R. S. 1933 & C. 1943, 16-0-3.

Collateral Reference.
Actions affecting agents, 34 Am. Jur.
144, Limitation of Actions § 180 et seq.

12-1-4. Sureties-Cash in lieu of.-Such
bond shall be executed by
said persons as principals, with at least two good and sufficient sureties.
It shall not be accepted unless approved by the secretary of state, and
upon such approval it shall be filed in his office. The bond of a surety
company may be received, or cash may be accepted in lieu of sureties.
History:
L. 1913, ch. 14, § 4; C. L. 1917,
§ 833; R. S. 1933 & C. 1943, 16-0-4.

12-1-5. Reco!rd of bonds-Right
of inspection.-The
secretary of state
shall keep a record of such bonds filed with him under the provisions
hereof, with the names, places of residence and places of business of the
principals and sureties, and the name of the officer before whom the bond
was executed or acknowledged, and the record shall be open to public
inspection.
History:

L. 1913, ch. 14, § 5; C. L. 1917,

§ 834; R. S. 1933 & C. 1943, 16-0-5.

12-1-6. Violation of title-Penalty.-Any
person, member of a partnership, or officer of any association or corporation, who fails to comply
with any of the provisions of this title is guilty of a misdemeanor, and
subject to a fine of not more than $500 or to imprisonment for not more
than three months in the county jail, or to both such fine and imprisonment.
History:
L. 1913, ch. 14, § 6; C. L. 1917,
§ 835; R. S. 1933 & C. 1943, 16-0-6.
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12-1-7. Certain persons excepted.-This
title shall not apply to an
attorney at law duly authorized to practice in this state, to a national
bank, or to any bank or trust company duly incorporated under the laws
of this state.
History:

L. 1913, ch. 14, § 7; C. L. 1917,

§ 836; R. S. 1933 & C. 1943, 16-0-7.

12-1-8. Designa.ting and limiting activities as to assignments.-Any
collector having complied with the provisions of this act, may receive accounts, bills or other indebtedness, take assignments thereof for the purpose
of collections, and at the direction of the assignor bring suit thereon as
assignee, provided however, that such accounts shall be within the statute
of limitations as provided by law, and that in case of suit all legal
processes and pleadings and court representations
shall be prepared and
conducted by a duly licensed attorney, and a copy of summons and complaint, in all cases, shall be served on defendants, by a duly qualified
process server of the court in which such suit is filed.
History:
L. 1945, ch. 28, § 1; C. 1943,
Supp., 16-0-8.

Title of Act.
An act relating
to collection agencies:
designating
and limiting their activities
as
to assignments.

Repealing Clause.
Section

2 of Laws

1945, ch. 28 repealed

all acts or parts of acts in conflict with
the provisions
of said act to the extent
of the provisions of said act.
Collateral References.
Authority
of collection agent to borrow
money for principal, 55 A. L. R. 2d 1252.
Authority
of collection agent to endorse
and transfer commercial paper, 37 A. L. R.
2d 483.
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TITLE 13
COMMERCE AND TRADE
Chapter 1. Department of Business Regulation, 13-1-1 to 13-1-12.
2. Trade Commission, 13-2-1 to 13-2-25.
3. Barber's Price and Hour Act, [13-3-1 to 13-3-15 Repealed].
4. Fair Trade Act, [13-4-1 to 13-4-9 Unconstitutional].
5. Unfair Practices Act, 13-5-1 to 13-5-18.
6. Trading Stamps, 13-6-1 to 13-6-6.

CHAPTER 1
DEPARTMENT
9ection

13-1-1.
13-1-2.
13-1-3.
13-1-4.
13-1-5.
13-1-6.
13-1-7.
13-1-8.
13-1-9.
13-1-10.
13-1-11.
13-1-12.

OF BUSINESS

REGULATION

Department created.
Commission of business regulation-Membership.
Members' bonds.
Members to devote full time.
Quorum-Secretary.
Place of office.
Official seal-Authentication
of records.
Advisory council-Members-Qualifications-Expenses.
Advisory council-Appointment-Terms.
Advisory council-Meetings-Quorum-Supplies.
Advisory council to advise commission.
Commission-How
composed-Other
state departments.

13-1-1. Department created.-There
is created a department to be
known as the state department of business regulation which shall perform such duties and functions as may be prescribed by law.
History: L. 1941, (1st S. S.), ch. 5, § 1;
C. 1943, 16A-1-1.

Cross-Reference.
Cemetery board, 8-4-4.

Title of Act.
An act relating
to the regulation
of
business by the state of Utah, creating a
department of business regulation,
providing for a commission of business regulation, a business
regulation
advisory
council, prescribing
their powers, duties
and functions, and administration
thereof.

Collateral References.
Commerce¢::>48.
15 C.J.S. Commerce § 55.
State
and federal
power of regulation, 11 Am. Jur. 10, Commerce § 8 et seq.

13-1-2. Commission of business regulation-Membershlp.-The
administration of the department shall be under the supervision, direction and
control of a commission which shall be known as the commission of business regulation. The commission shall be composed of three members
appointed by the governor by and with the consent of the senate whose
terms of office shall be six years except as further provided in this section.
Of the members first appointed, the term of one shall expire March 1,
1943, and the term of one shall expire March 1, 1945, and the term of one
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shall expire March 1, 1947, their successors shall be appointed for a term
of six years. Each commissioner shall hold office until his successor is
appointed and qualified. Not more than two members of the commission
shall belong to the same political party. One member of the commission
shall be designated by the governor as chairman and any two commissioners
may constitute a quorum. Any member of the commission may be removed for cause by the governor. Vacancies shall be filled for unexpired
terms by the governor. Each member of the commission of business
regulation shall ·qualify by taking the constitutional oath of office and in
addition thereto shall swear or affirm that he is not pecuniarily interested
directly or indirectly in any public utility and shall receive an annual
salary of $4,000 payable monthly and in addition thereto, he may be
allowed actual traveling and other expenses necessarily incurred in attending to official business. Each commissioner at the time of his appointment and qualification shall be a resident citizen of the United States and
of the state of Utah and shall be not less than 30 years of age. Except as
provided by law, no commissioner shall hold any other office, either under
the government of the United States or of this state or of any municipal
corporation within this state. No commissioner shall engage in any occupation or business inconsistent with his duties or hold any official relation
to or be interested in the bonds, stocks, mortgages, securities, contracts
or earnings of any public utility.
History:
L. 1941 (1st S. S.), ch. 5, § 2;
C. 1943, 16A-1-2.
Compiler's Note.
In 1945 the legislature
passed an act
providing
for salaries
of certain
state
officers.
Laws 1945, ch. 126, § 1 (Code
1943, Supp., 87-1-8.10) as amended
by
Laws 1947, ch. 132, § 1; 1953, ch. 126, § 1;
1955, ch. 140, § 2; 1957, ch. 152, § 1; 1961,
ch. 167, § 1 (Code 1953, Supp., 67-8-9) provides as follows: "The salaries of the state
officers as hereinafter
designated
unless

otherwise stated, shall be not less than
$7,000 and not more that $8,000 to be set
by the board of examiners:
Members of
the industrial commission; state engineer,
$12,000 per year; members of the commission of finance; members of the public welfare commission; members of the business
regulation commission; bank commissioner;
members of the liquor control commission;
members of the state board of agriculture;
commissioner
of public safety;
commissioner of insurance."

13-1-3. Members' bonds.-Each
member of the comm1ss1on of business
regulation shall give a bond for the faithful performance of his duties
in such form and in such amount as shall be determined by the department
of finance.
History: L. 1941 (1st S. S.), ch. 5, § 3;
C. 1943, 16A-1-3.

13-1-4. Members to devote full time.-Each
member of the comm1ss1on
of business regulation shall devote his full time and attention to his official
duties, except as provided by law, and in such case no additional compensation shall be paid to the member of the commission holding any other
office.
History:

L. 1941 (1st S. S.), ch. 5, § 4;

C. 1943, 16A-1-4.

13-1-5. Quorum-Secre·tary.-Two
members of the commission shall
a quorum for the transaction of business unless otherwise re-

constitute

334

13-1-9

DEPARTMENT OF BUSINESS REGULATION

quired by law. The commission may select a secretary
not be a member of the commission.

who may or may

History: L. 1941 (1st S. S.), ch. 5, § 5;
C. 1943, 16A-1-5.

13-1-6. Place of office.-The commission of business regulation shall
keep its principal office at the state capitol but, with the approval of the
commission of finance, may establish and maintain such branch or division
offices within the state as may be necessary for the prompt and efficient
performance of its duties.
History: L. 1941 (1st S. S.), ch. 5, § 6;
C. 1943, 16A-1-6.

Collateral References.
Commeree~•48.
15 C.J.S. Commerce § 55.

13-1-7. Official seal-Authentication of records.-The commission of
business regulation shall adopt an official seal and file an impression and a
description thereof in the office of the secretary of state. Copies of its
records and proceedings and copies of documents and papers in its possession may be authenticated with the seal of the commission, attested by its
chairman or any member or by its secretary and when so authenticated
shall be received in evidence to the same extent and with the same effect
as the originals. Each member of the commission shall have the power
to administer oaths for all purposes required in the discharge of the duties
of the department.
History: L. 1941 (1st S. S.), ch. 5, § 7;
C. 1943, 16A-1-7.

13-1-8. Adviso,ry council-Members-Qualifi.cations-Expenses.-In
order more accurately to ascertain the needs and wishes of the state in
connection with the performance of any of the duties of the commission
of business regulation, there is created an advisory council of the department of business regulation consisting of six individuals, taxpayers and
electors who have resided within the state for more than one year next
prior to his appointment and no more than four of whom shall be members of the same political party. The members of the advisory council
shall be appointed by the governor by and with the consent of the senate.
They shall serve without pay or compensation but shall be paid their
actual and necessary expenses incurred in attending meetings of the council. Each member of the advisory council shall be chosen with due regard
to his intelligence and ability and his knowledge and interest in the functions and duties of the commission or in any of the institutions under the
supervision of the commission.
History: L. 1941 (1st S. S.), ch. 5, § 8;
C. 1943, 16A-l-8.

13-1-9. Advisory council-Appointment-Terms.-The
term of office
of each member of the advisory council of the department of business
regulation shall be six years and until a successor shall have been appointed
and have qualified, provided, however that during the year 1941, the
governor shall appoint one member for the term expiring March 1, 1942,
one for a term expiring March 1, 1943, one for a term expiring March 1,
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1944, one for a term expiring March 1, 1945, one for a term expiring March
1, 1946, and one for a term expiring March 1, 1947. In February, 1942,
and in February of each year thereafter the governor shall appoint a member for a full term of six years commencing on the second day of March
next to succeed the member whose term has then expired. Each appointment shall be submitted for confirmation or rejection during the session
being held at the time of the appointment or if none is then being held,
at the next session of the senate. Unless rejected by the senate to which
the appointment is first submitted the appointment shall be deemed confirmed. Vacancies occurring in the membership of the advisory council
shall be filled by the governor for the remainder of the term of the vacant
membership subject to the confirmation or rejection by the senate. Nothing
herein shall be construed to disqualify a member for reappointment.
History: L. 1941 (1st S. S.), ch. 5, § 9;
C. 1943, 16A-l-9.

13-1-10. Advisory council-Meetings-Quorum-Supplies.-The
members of the advisory council of the department of business regulation shall
meet at the earliest convenient date in the month of March of each year
at the office of ·the commission of business regulation at the state capitol
at the call of the chairman of the commission. At the first meeting the
advisory council shall elect a chairman from its membership who shall
serve until the next annual meeting of the council and the council may
at any time elect such other officers from its membership as it shall deem
necessary. The commission shall assign one of its employees to act as
secretary of the council without additional compensation therefor and shall
supply the council with such stationery, supplies and facilities as may be
reasonably necessary. Any meeting of the advisory council may be held
at any time or place, and upon call of the governor, the commission or of
the chairman of the council upon notice of the time, place and purpose
of the meeting given by mail, telegram or telephone to each of the members of the council not less than two days prior to the date fixed for such
meeting. A majority of the members present at any meeting shall constitute a quorum for the transaction of business.
History: L. 1941 (1st S. S.), ch. 5, § 10;
C. 1943, 16A-1-10.

13-1-11. Advisory council to advise, commission.-It shall be the duty
and function of the advisory council of the department of business regulation to make suggestions to and to advise the commission of business
regulation with respect to the policies, rules and regulations of the commission, the conduct of its business and employees and the needs and
wishes of the public with respect to any of the functions of the commission
or the institutions under its supervision. It shall be the duty of the commission to receive and consider the suggestions and advice of the advisory
council but nothing herein contained shall be construed to require the
commission to adopt the same or to conform its practices thereto.
History: L. 1941 (1st S. S.), ch. 5, § 11;
C. 1943, 16A-1-11.
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13-1-12. Commission-How composed-Other state departments.-The
members of the commission of business regulation shall be the members of
the public service commission, of the state securities commission and of the
trade commission of Utah. The banking department shall be within the
department of business regulation.
The department of registration shall
be under the supervision and control of the commission of business regulation and it shall appoint the director of registration and such other administrative officers as may be necessary efficiently and economically to perform the functions of the department of business regulation.
History: L. 1941 (1st S. S.), ch. 5, § 12;
C. 1943, 16A-l-12; L. 1959, ch. 23, § 1.

Compiler's Note.
The 1959 amendment deleted the words
"The insurance department
and" at the
beginning of the 3rd sentence and the
words "the commissioner
of insurance"
after the words "director of registration"
in the same sentence.

5 provided that said act should take effect at 12:01 a. m. on July 1, 1941 or upon
proclamation of the governor prior to that
date.

Cross-References.
Banking department, 7-1-1 et seq.
Public service commission, 54-1-1 et seq.
Registration
department, 58-1-1 et seq.
Securities commission, 61-1-1 et seq.
'l'rade commission, 13-2-1 et seq.

Effective Date.
Section 13 of Laws 1941 (1st S. S.), ch.

CHAPTER 2
TRADE COMMISSION
Section 13-2-1.
13-2-2.
13-2-3.
13-2-4.
13-2-5.
13-2-6.
13-2-7.
13-2-8.
13-2-9.
13-2-10.
13-2-11.
13-2-12.
13-2-13.
13-2-14.
13-2-15.
13-2-16.
13-2-17.
13-2-18.
13-2-19.
13-2-20.
13-2-21.
13-2-22.
13-2-23.
13-2-24.
13-2-25.

Trade commission of Utah created-Members.
Suits by or against commission-Service
of summons.
Executive secretary-Meetings-Bonds
of employees.
Quorum.
Offices.
Seal.
Sessions public.
Rules and regulations.
Employment of personnel-Travel
expense to be approved.
Powers and duties of commission.
Unfair competition.
Oaths and witnesses.
Witness fees.
Depositions.
Report of hearings.
Investigations
by agents.
Special prosecutors.
Technical errors.
Contempt-Penalty.
"Person" defined.
Statistical
information.
Publications.
Report to governor.
Separability clause.
Short title.

13-2-1. Trade, commission of Utah created-Members.-A
comm1ss10n
is created and established, to be known as "Trade Commission of Utah"
(hereinafter referred to as the commission), which shall be composed of
the three members of the commission of business regulation.
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History: L. 1937, ch. 19, § 2; 1941 (1st
S. S.), ch. 7, § 1; C. 1943, 16A-2-2.

tion of all laws regulating the conduct of
business and trade;
providing
for the
membership, appointment,
terms of office
and salaries of the members thereof; defining their powers and duties; declaring
unfair methods of competition unlawful;
setting
forth the procedure
before the
commission and courts providing
appropriation
therefor;
repealing all laws in
conflict herewith.

Compiler's Notes.
The 1941 amendment deleted provisions
relating to the appointment
of members
and successors by the governor and substituted the provision that the commission
shall be composed of members of the commission of business regulation. The amendment also deleted provisions relating to
the terms of the members and a sentence
stating that no more than two members
were to belong to the same political party.
Former
section
16A-2-l,
Code 1943
(Laws 1937, ch. 19, § 1) repealed Laws
1935, ch. 76, which was the Utah State Industrial Recovery Act.
Title of Act.
An act repealing
Utah, 1935, creating
general supervision

Cross-References.
Commission of business regulation,
131-1 et seq.
Trade commission, members of commission of business regulation, 13-1-12.
Collateral References.
Commercee:;;>48.
15 C.J.S. Commerce § 55.
State and federal power of regulation,
11 Am. Jur. 10, Commerce § 8 et seq.

Chapter 76, Laws of
a commission to have
over the administra-

13-2-2. Suits by or against commission-Service
of summons.-By
its
name "Trade Commission of Utah" said commission may sue and be sued.
Service of summons on the secretary thereof or on any member of the
commission shall be deemed service on the commission.
History:
L. 1937, ch. 19, § 3; 1941
(1st S. S.), ch. 7, § 1; C. 1943, 16A-2-3.
Compiler's Notes.
The 1941 amendment added
member of the commission."

Sections 16A-2-4, 16A-2-5 of Code 1943
were repealed by Laws 1941 (1st S. S.),
ch. 7, § 3.

"or on any

13-2-3. Executive secretary-Meetings-Bonds

of employees.-The

trade commission of Utah with the approval of the governor may appoint
an executive secretary and fix his salary according to standards established
by the department of finance. The trade commission shall hold at least
one stated meeting in each month. The commission may hold special
meetings whenever in its judgment such special meetings are necessary.
All employees of the commission receiving or disbursing funds of the
state shall give surety bonds to the state in such amounts and in such
form as may be fixed by the department of finance. The bond premiums
shall be paid by the state.
History: L. 1937, ch. 19, § 6; 1941 (1st
S. S.), ch. 7, § 1; C. 1943, 16A-2-6.

Compiler's Note.
The 1941 amendment

changed

sions relative to the appointment
of the
executive secretary.
It also deleted pro·
visions relative to fixed salary and expense account.

the provi-

13-2-4. Quorum.-A majority of the commission shall constitute a
quorum to transact business. A single vacancy shall not impair the right
of the remaining commissioners to exercise all the powers of the commission while such vacancy exists.
History:
16A-2-7.

L. 1937, ch. 19, § 7; C. 1943,
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13-2-5. Offices.-The commission shall keep its office at the state capitol,
and shall be furnished necessary rooms and office furniture, but the commission may hold sessions at any place within the state.
History:
16A-2-8.

L. 1937, ch. 19, § 8; C. 1943,

13-2-6. Seal.-The commission shall have an official seal for the authentication of its orders and proceedings, upon which shall be engraved,
"Trade Commission of Utah" and such design as the commission may
prescribe. Courts in this state shall take judicial notice of the seal of the
commission, and in all cases copies of orders, proceedings or records in
its office, certified by its secretary under its seal, shall be competent
evidence. A description and an impression of such seal shall be filed
with the secretary of state.
History:
16A-2-9.

L. 1937, ch. 19, § 9; C. 1943,

13-2-7. Sessions public.-The office of the comm1ss10n shall be open
for the transaction of business during all business hours of every day
except legal holidays. The sessions of the commission shall be open to
the public. All proceedings of the commission shall be shown on its
records, which shall be public records, and the vote of each member shall
be cast as his name is called by the secretary, and each member's vote
shall be recorded as cast.
History:
16A-2-10.

L. 1937, ch. 19, § 10; C. 1943,

Collateral References.
Commerce~'48.
15 C.J.S. Commerce § 55.

13-2-8. Rules, and regulations.-Subject to
the commission shall adopt and publish rules
procedure before it, and shall prescribe forms
of serving the same in all procedures coming
the same from time to time in its discretion.
History:
16A-2-11.

the provisions of this act,
and regulations governing
of notices and the manner
before it, and may change

L. 1937, ch. 19, § 11; C. 1943,

13-2-9. Employment of personnel-Travel expense to be approved.The executive secretary may employ, subject to the approval of the commission, such clerical help or other employees as may be needed for the
proper carrying on of the work and shall fix their compensation according to standards established by the department of finance. Such employment and compensation shall be first approved by the department of finance
and the compensation shall be paid by the state. The members of the
commission may confer and meet with officers of other states and officers
of the United States on any matters pertaining to their official duties;
provided, however, that the approval of the governor shall first be obtained before any expense is incurred for travel outside of the state of
Utah. All expenses for intrastate travel must be approved by the department of finance.
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History: L. 1937, ch. 19, § 12; 1941 (1st
S. S.), ch. 7, § 1; C. 1943, 16A-2-12.

AND TRADE
Compiler's Note.
The 1941 amendment
merely changed
the provisions relative to the method of
fixing the salary of employees.

13-2-10. Poweirs and duties of commission.-It shall be the duty of the
commission, and it shall have full power, jurisdiction and authority:
(1) To prescribe rules and regulations not in conflict with the Constitution and laws of this state for its own government and the transaction
of its business.
(2) To have and exercise general supervision over the administration
of chapters 4 and 5 of title 13, Utah Code Annotated, 1953.
(3) To collect, collate and publish statistical and other information
relating to trade and business that is material to the enforcement of this
act.
( 4) T'o co-operate with and assist any trade or industry desiring to
effectuate an agreement between its members for the purpose of stabilizing employment in the trade or industry and correcting unfair practices
between competitors.
(5) To have and exercise general supervision over the administration
and enforcement of chapter 3 of title 13, Utah Code Annotated, 1953, known
as the Barber's Price and Hour Act.
History: L. 1937, ch. 19, § 13; 1941 (1st
S. S.), ch. 7, § 1; C. 1943, 16A-2-13; L.
1945, ch. 29, § 1.

Compiler's Notes.
The reference in this section to "chapters 4 and 5 of title 13, Utah Code Annotated, 1953" appeared in the act as "chapters 20 and 21, Laws of Utah, 1937, as
amended" and the reference to "chapter
3 of title 13 Utah Code Annotated, 1953"
appeared as "Senate Bill No. 42, twentysixth legislature of the state of Utah."
The 1941 amendment
merely changed
the reference to legislative enactments.
The 1945 amendment
added numbered
paragraph (5).

Chapter 4 of Title 13, the Fair Trade
Act, was declared
unconstitutional
in
General Electric Co. v. Thrifty
Sales, 5
U. (2d) 326, 301 P. 2d 741.
Chapter 3 of Title 13, the Barber's Price
and Hour Act, was repealed by Laws
1955, ch. 155, § 1.

Powers of administrative body.
The legislature
may properly delegate
to an administrative
body the duty of
ascertaining
facts upon which provisions
of a law are to function, and such procedure is not of itself improper as an improper delegation of authority.
Revene v.
Trade Comm., 113 U. 155, 192 P. 2d 563,
3 A. L. R. 2d 169.
1.

13-2-11. Unfair competition.-(1)
Unfair methods of competition in
commerce or trade are declared unlawful, and shall be enjoined as hereinafter provided.

Power of Commission to Prevent Unfair Competition.
(2) The commission is empowered and directed to prevent persons,
partnerships
or corporations,
except banks, and common carriers and
other public utilities subject to regulation by the commission of business
regulation, from using unfair methods of competition in commerce or
trade.
Hearings-Orders.
(3) ·whenever
person, partnership

the comm1ss10n shall have reason to believe that any
or corporation has been or is using unfair methods of
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competition in commerce or trade and it shall appear to the comm1ss10n
that it would be to the interest of the public to stop such unfair methods
of competition it shall issue upon the person, partnership or corporation
an order directing such person, partnership or corporation to cease and
desist from using such methods of competition; the person, partnership or
corporation upon which the order is served may ·within ten days after
receiving such order, request that a hearing be had before the commission. If such request is made, the commission shall serve upon such person,
partnership or corporation a complaint stating its charges and a notice
specifying the day and place of the hearing which shall be at least ten
days after the service of said complaint and notice.
Injunctive Remedies.
( 4) If after such hearing the commission shall be of the opm10n that
the method of competition in question is prohibited by this act or if no
hearing is requested and if the person, partnership or corporation charged
with using such unfair method of competition shall fail to cease the operation thereof or after discontinuing such method, shall again commence such
method, the commission shall cause a suit to be commenced in the district
court in the state of Utah, in its name as the trade commission and the
name of the state of Utah, within the district wherein the method of
competition in question was used or where such person, partnership
or
corporation resides and carries on business, to enjoin and restrain such
person, partnership or corporation from conducting such unfair method
of competition. The district courts of this state shall have jurisdiction of
such suits.
District Attorneys to Conduct Proceedings.
(5) It shall be the duty of the several district attorneys of this state
in their respective districts to conduct such proceedings as herein provided for when requested to do so by the trade comm1ss10n.
Proceedings to Vacate Commission Order.
(6) Any party required by such order of the comm1ss10n to cease
and desist from using such method of competition may commence a suit
within the district court of the state of Utah against the commission as
defendant within the district wherein the person, partnership or corporation resides to set aside, vacate or amend such order and the district court
shall have authority to either set aside, vacate, amend or affirm such
order of the trade commission.
Liability under Antimonopoly Laws.
(7) No order of the commission or judgment of the court to enforce
the same shall in any wise relieve or absolve any person, partnership or
corporation, from any liability under the antimonopoly acts of this state.
Service of Processes.
(8) Complaints, orders, notices and other processes of the commission under this section may be served by anyone duly authorized by the
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comm1ss1on, either (a) by delivering a copy thereof to the person to be
served, or to a member of the partnership to be served, or to the president,
secretary or other executive officer or a director of the corporation to be
served; or (b) by leaving a copy thereof at the principal office or place
of business of such person or business of such person, partnership or corporation; or ( c) by registering and mailing copy thereof addressed to such
person, partnership or corporation at his or its principal place of business
or office. The verified return by the person so serving said complaint,
order, notice or other process setting forth the manner of said service
shall be proof of the same, and the return post-office receipt for said complaint, order, notice or other process registered and mailed as aforesaid
shall be proof of the service of the same.
History: L. 1937, ch. 19, § 14; 1941 (1st
S. S.), ch. 7, § 1; C. 1943, 16A-2-14.

mission of Utah. Paramor Theater Co. v.
Trade Comm., 95 U. 354, 81 P. 2d 639.

Compiler's Note.
The words "unfair competition" appearing in the catch line preceding subparagraph (2) were inserted by the compiler.

3.

What constitutes
"unfair methods of
competition."
The giving of trading stamps constitutes "unfair competition" within meaning
of this section. State v. Russell, Inc., 101
U. 89, 118 P. 2d 679, applying Laws 1937,
ch. 19, § 14 (1, 4).

Cross-References.
Injunction
and relief against
unfair
trade practices and competition,
13-5-11,
13-5-14.
Restraint of trade, 50-1-1 et seq.
Unfair competition
offenses and penalties, 76-58-1 et seq.
In general.
Subdivision
(6) quoted in Skelton
Lees, 8 U. (2d) 88, 329 P. 2d 389.
1.

v.

2. What constitutes "commerce or trade."
Operation
of moving picture theaters
and exhibition
of films held not to be
"trade or commerce" subjecting such activity to the jurisdiction of the trade com-

Collateral References.
Infringement
and unfair
52 Am. Jur. 562, Trademarks,
etc., § 83 et seq.

competition,
Tradenames,

Amount of compensation
of attorney
for services as to unfair competition in
absence of contract
or statute
fixing
amount, 56 A. L. R. 2d 157.
Construction and effect of state statute
forbidding unfair trade practice or competition by discriminatory
allowance of
rebates,
commissions,
discounts,
or the
like, 54 A. L. R. 2d 1187.

13-2-12. Oaths and witnesses.-Each of the commissioners for the purpose mentioned in this title shall have power to administer oaths, certify
to official acts, issue subpoenas, compel attendance of witnesses, and the
production of papers, books, accounts, documents, and evidence.
History:
16A-2-15.

L. 1937, ch. 19, § 15; C. 1943,

13-2-13. Witness fees.-Each
witness who shall appear before the commission by its order shall receive for his attendance the fees and mileage
provided for witnesses in civil causes in the district court, which shall be
audited and paid by the state in the same manner as other expenses are
audited and paid, upon the presentation
of properly verified vouchers
approved by the executive secretary. No witness shall be entitled to compensation from the state for attendance or travel, unless the commission
shall certify that his testimony was material to the matter investigated
and unless subpoenaed by the commission.
History:
16A-2-16,

L. 1937, ch. 19, § 16; C. 1943,
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13-2-14. Depositions.-'l'he
commission or any party may in any incause depositions of witnesses to be taken as in civil actions.

vestigation
History:
16A-2-17.

L. 1937, ch. 19, § 17; C. 1943,

13-2-15. Report of hearings.-A. full and complete record shall be
kept of all proceedings had before the commission on any investigation,
and all testimony shall be reduced to writing by a stenographer appointed
by the commission.
History:
16A-2-18,

L. 1937, ch. 19, § 18; 0. 1943,

13-2-16. Inves,tigations by agents.-For the purpose of making any
investigation required in the performance of the duties and the exercise
of the powers hereinbefore designated to the commission, the commission
may have power to appoint by an order in writing any member of the
commission or, with the approval of the governor, any other competent
person who is a resident of the state, as an agent, whose duties shall be
prescribed in such order. In the discharge of his duties such agent shall
have every power of an inquisitorial nature granted in this act to the commission, and the same powers as a referee appointed by a district court
with regard to taking evidence. The commission may conduct any number of such investigations contemporaneously through different agents, and
may delegate to such agents the taking of evidence bearing upon any
investigation or hearing. The recommendations made by such agents shall
be advisory only and shall not preclude the taking of further evidence or
further investigation if the commission so orders.
History:
L. 1937, ch. 19, § 19; 1941
(1st S. S.), ch. 7, § 1; 0. 1943, 16A-2-19.

Compiler's Note.
The 1941 amendment inserted "with the
approval of the governor"
in the first
sentence.

13-2-17. Special prosecutors.-With the approval of the department of
finance the commission may direct a representative to act as special prosecutor in any action, proceeding, investigation, hearing or trial relating
to matters within its jurisdiction. Upon the request of the commission, the
attorney general, district attorney or the county attorney of the county
in which any investigation, hearing or proceeding had upon the provisions
of this title is pending, shall aid therein and prosecute, under the supervision of the commission, all necessary actions or proceedings for the
enforcement of this title. Such proceedings may be by way of petition
setting forth the case and praying that violations of the commission's
orders or of this title shall .be enjoined or otherwise prohibited.
History: L. 1937, ch. 19, § 20; 1941 (1st
S. S.), ch. 7, § 1; C. 1943, 16A-2-20.

Compiler's Note.
The 1941 amendment added "With the
approval of the department
of finance"
at the beginning of the first sentence.

13-2-18. Technical errors.-A. substantial compliance with the requirements of this title shall be sufficient to give effect to the orders of the
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comm1ss10n, and they shall not be declared inoperative,
for any omission of a merely technical nature.
History:
16A-2-21.

illegal

or void

L. 1937, ch. 19, § 21; C. 1943,

13-2-19. Contempt-Penalty.-In
case of the violation of any restraining order or injunction granted under the provisions of this act, the court
or judge thereof may summarily try and punish the offender. The proceedings may be commenced by filing with the clerk of the court an information under oath setting out the facts constituting such violation upon which
the court or judge shall cause a warrant to issue under which the defendant shall be arrested. Either party may demand the production and oral
examination of witnesses. A party found guilty of contempt under the
provisions of this section shall be punished by a fine of not less than one
hundred dollars nor more than two hundred and ninety-nine dollars or by
imprisonment in the county jail for not less than thirty days nor more
than six months or by both such fine and imprisonment.
History:
16A-2-22.

L. 1937, ch. 19, § 22; C. 1943,

Collateral References.
Commerce<§::;,,48.
15 C. J. S. Commerce § 55.

13-2-20. "Person" defined.-'l'he
word "person," or "persons," wherever used in this title shall be deemed to include an individual, corporation,
partnership
or association existing under or authorized by the laws of
either the United States, the laws of any of the territories, the laws of
any state, or the laws of any foreign country.
History:
16A-2-23.

L. 1937, ch. 19, § 23; C. 1943,

13-2-21. Statistical
information.-With
the approval of the department of finance the commission may make necessary expenditures to obtain
statistical and other information provided for herein.
History:
L. 1937, ch. 19, § 24; 1941
(1st S. S.), ch. 7, § 1; C. 1943, 16A-2-24.

Compiler's Note.
The 1941 amendment added "With the
approval of the department of finance" at
the beginning of the first sentence.

13-2-22. Publications.-The commission shall cause to be printed, in
proper form for distribution to the public, its orders, classifications, rules,
regulations, and rules of procedure, and shall furnish the same to any person upon application therefor. The expense of such publication shall be
audited and paid as are other expenses of the commission.
History:
16A-2-25.

L. 1937, ch. 19, § 25; C. 1943,

13-2-23. Report to governor.-The
comm1ss1on shall make and submit
to the governor an annual report containing a full and complete account
of the transactions of its office, together with such facts, suggestions and
recommendations as it may deem necessary. It shall be made and submitted as soon after October 1, of each year as may be feasible in order
to bring the report down to that date and shall be published as are the
reports of other departments of this state.
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16A-2-26.

PRACTICES

L. 1937, ch. 19, § 26; C. 1943,
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Collateral References.
Commerce~48.
15 C.J.S. Commerce

§ 55.

13-2-24. Separability clause·.-If any word, clause, sentence, paragraph
or section of this act shall be declared invalid by any court of competent
jurisdiction, the remainder of the act shall not be affected thereby and
the legislature hereby declares that it would have passed the remaining
parts of this act if it had known that such part or parts would be declared
unconstitutional.
History:
16A-2-27.

L. 1937, ch. 19, § 27; C. 1943,

Compiler's Note.
Section 29 of Laws 1937, ch. 19 authorized the governor to use any money accruing to the emergency relief fund not to
exceed $30,000 for the purpose of admin-

13-2-25. Short title.-This
Commission Act."
History:
16A-2-30.

istering said
until January

act from
30, 1939.

the effective

date

Repealing Clause.
Section 28 of Laws 1937, ch. 19 repealed
nil laws or acts in conflict with the provisions of said act to the extent of such
conflict.

act may be known and cited as the "Trade

L. 1937, ch. 19, § 30; C. 1943,

CHAPTER 3
BARBER'S
(Repealed

PRICE AND HOUR ACT
by Laws 1955, ch. 155, § 1)

13-3-1 to, 13-3-15. Repealed.
Repeal.
These sections (L. 1945, ch. 16, §§ 1 to
16; C. 1943, Supp., 16A-2-31 to 16A-2-46),

relating to the Barber's Price and Hour
Act, were repealed by Laws 1955, ch. 155,
§ 1.

CHAPTER 4
FAIR

'!'RADE ACT

(Unconstitutional)

13-4-1 to 13-4-9. Unconstitutional.
Unconstitutional.
The Fair Trade Act (L. 1937, ch. 20,
§§ 1 to 10; C. 1943, 16A-3-1 to 16A-3-10)
was held invalid under § 20 of Art. XII

of the Utah Constitution
in General Electric Co. v. Thrifty Sales, 5 U. (2d) 326, 301
P. 2d 741.

CHAPTER 5
UNFAIR
Section 13-5-1.
13-5-2.
13-5-3.
13-5-4.
13-5-5.

PRACTICES

Short title.
"Person" defined.
Unlawful discriminations.
Co-operatives returning net earnings.
"Commerce" defined.
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13-5-6.
13-5-7.
13-5-8.
13-5-9.
13-5-10.
13-5-11.
13-5-12.
13-5-13.
13-5-14.
13-5-15.
13-5-16.
13-5-17.
13-5-18.

Violations, agents liable with principal.
Sales, less than cost.
Advertising
goods not prepared to supply.
Transactions
involving more than one item-Cash
stamps.
Cost-Purchase
price at forced sales.
Proceedings-Local
cost surveys as evidence.
Sales exempt from act.
Contracts in violation declared illegal.
Injunctive
relief-Damages-Immunity.
Penalty for violations of act.
Separability
clause.
Policy of act.
Cost-Separate
entities of business.

13-5-1. Short title.-This
"Unfair Practices Act."
History:
16A-4-1.

L. 1937, ch. 21,

~

act shall be known and may be cited as the
1; C. 1943,

Title of Act.
An act relating to commerce and trade,
making certain unfair and discriminatory
practices unlawful; declaring certain contracts
illegal and prohibiting
recovery
thereon; providing for actions to enjoin
unfair competition and discrimination
and
to recover damages therefor;
providing
penalties;
repealing
all of the laws in
conflict therewith.
Cross-References.
Restraint of trade,
Unfair competition,

discounts-Trading

50-1-1 et seq.
76-58-1 et seq.

1.

Reasons for and object of legislation.
The reasons back of the enactment of
this legislation
are given in opinion of
Chief Justice in Burt v. Woolsulate, Inc.,
106 U. 156, 146 P. 2d 203.
The Unfair Practices Act was not de•

signed to compel manufacturers
and producers to sell to everyone at the same
p1·ice. Burt v. Woolsulate, Inc., 106 U.
156, 146 P. 2d 203, 205.
It is not every discrimination
in price
that is outlawed by the Utah act, but only
those which tend to substantially
lessen
competition or tend to create a monopoly.
Bmt v. Woolsulate, Inc., 106 U. 156, 146
P. 2d 203, 205.

Collateral References.
Monopoliese::> 17 ( 1).
58 C.J.S. Monopolies § 85.
Restrictions on sales below cost, 52 Am.
Jur. 647, Trademarks,
Tradenames,
etc.,
§ 176 et seq.
Law Reviews.
The Unfair Practices
Act, by Joseph
Wesley Cupp, 10 S. Calif. Law Review 18.
"Cost" in Unfair Practice Act, 5 Chicago
Law Review 524, case note, Balzer v.
Caler, 11 Cal. App. 2d 663, 82 P. (2d) 19.

13-5-2. "Person" defined.-When used in this act, unless the context
otherwise requires the term "person" means an individual, a corporation,
a partnership, an association, a joint stock company, a business trust or
any unincorporated organization.
History:
16A-4-2.

L. 1937, ch. 21, § 2; C. 1943,

13-5-3. Unlawful discriminations.-(a)
That it shall be unlawful for
any person engaged in commerce, in the course of such commerce, either
directly or indirectly, to discriminate in price between different purchasers
of commodities of like grade and quality, where either or any of the purchasers involved in such discrimination are in commerce, where such commodities are sold for use, consumption or resale within the state of Utah
and where the effect of such discrimination may be substantially to lessen
competition or tend to create a monopoly in any line of commerce, or to
injure, destroy or prevent competition with any person who either grants
or knowingly receives the benefit of such discrimination, or with customers
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of either of them; provided, that nothing herein contained shall prevent
differentials which make only due allowance for differences in the cost
of manufacture, sale or delivery resulting from the different methods or
quantities in which such commodities are to such purchasers sold or delivered; and provided further, that nothing herein contained shall prevent
persons engaged in selling goods, wares or merchandise in commerce from
selecting their own customers in bona fide transactions and not in restraint
of trade; and provided further, that nothing herein contained shall prevent
price changes from time to time where in response to changing conditions
affecting the market for or the marketability of the goods concerned, such
as, but not limited to, actual or imminent deterioration of perishable goods,
obsolescence of seasonal goods, distress sales under court process, or sales
in good faith in discontinuance of business in the goods concerned.
Burden of Proof.
(b) Upon proof being made, at any suit on a complaint under this
section, that there has been discrimination in price or services or facilities
furnished or in payment for services or facilities to be rendered, the
burden of rebutting the prima-facie case thus made by showing justification shall be upon the person charged with a violation of this section;
provided, however, that nothing herein contained shall prevent a seller
rebutting the prima-facie case thus made by showing that his lower price
or the furnishing of services or facilities to any purchaser or purchasers
was made in good faith to meet an equally low price of a competitor, or
the services or facilities furnished by a competitor.
'faking or Offering Commissions.
(c) That it shall be unlawful for any person engaged in commerce in
the course of such commerce, to pay or grant, or to receive or accept,
anything of value as a commission, brokerage, or other compensation, or
any allowance or discount in lieu thereof, except for and not exceeding the
actual cost of such services rendered in connection with the sale or purchase
of goods, wares or merchandise.
Payments for Benefit of Customers.
(d) That it shall be unlawful for any person engaged in commerce
to pay or contract for the payment of anything of value to or for the
benefit of a customer of such person in the course of such commerce as
compensation or in consideration for any services or facilities furnished
by or through such customer in connection with the processing, handling,
sale or offering for sale of any products, or commodities manufactured,
sold or offered for sale by such person, unless such payment or consideration is available on proportionally
equal terms to all other customers
competing in the distribution of such products or commodities.
Discrimination Among Purchasers.
(e) That it shall be unlawful for any person to discriminate in favor
of one purchaser against another purchaser or purchasers of a commodity
bought for resale with or without processing, by contracting to furnish
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or furnishing, or by contributing to the furnishing of, any services or
facilities connected with the processing, handling, sale or offering for sale
of such commodity so purchased upon terms not accorded to all purchasers
on proportionally equal terms.
Inducing Discriminations.
(f) That it shall be unlawful for any person engaged in commerce,
in the course of such commerce, knowingly to induce or receive a discrimination in price which is prohibited by this section.
History:
16A-4-3.

L. 1937, ch. 21, § 3; C. 1943,

Cross-Reference.
Discrimination
in sale
41-11-45, 41-11-46.

of motor

fuel,

Transactions affected by act.
This section does not render unlawful
contract between manufacturer
and sales
representative,
and refusal of manufacturer to comply with its contract cannot
be justified by setting up its illegality
and unenforceability
on ground that it
violates Fair Trade Act and Unfair Practices Act. Burt v. Woolsulate, Inc., 106
U. 156, 146 P. 2d 203.
1.

2.

Burden of proof.
'rhe type of suit contemplated
by subsection (b) is an action under 13-5-14 by
a third paity who seeks to enjoin further
price discriminations
or to recover damages.
Burt v. Woolsulate,
Inc., 106 U.
156, 146 P. 2d 203, 206.

Collateral References.
Monopoliese:=,,17 (2).
58 C.J.S. Monopolies § 85.
Amount of compensation
of attorney
for services as to monopoly in absence
of contract or statute fixing amount, 56
A. L. R. 2d 156.
Antitrust
laws as violated by agreements for the maintenance of resale prices
of commodities, 19 A. L. R. 2d 1139.
Construction
and effect of state statutes forbidding
unfair trade practice or
competition
by discriminatory
allowance
of rebates, commissions, discounts, or the
like, 54 A. L. R. 2d 1187.
Statutes
prohibiting
restraint
on profession, trade, or business as applicable
to restrictions
in employment or agency
contracts, 3 A. L. R. 2d 522.
What activities
fall within the term
"production
of goods for commerce," as
used in the Fair Labor Standards Act, 161
A. L. R. 1237.

13-5-4. Co-operatives returning net earnings.-N othing in this act shall
prevent a co-operative association from returning to its members, producers or consumers the whole, or any part of, the net earnings or surplus
resulting from its trading operations, in proportion to their purchases or
sales from, to or through the association.
History:
16A-4-4.

L. 1937, ch. 21, § 4; C. 1943,

Collateral References.
Monopoliese:=,17 (1).
58 C.J.S. Monopolies

§ 85.

13-5-5. "Commerce" defined.-Definition
of "commerce" as used in this
bill shall be construed to mean intrastate commerce in the state of Utah.
History:
16A-4-5.

L. 1937, ch. 21, § 5; C. 1943,

Collateral Reference.
Janitors,
elevator operators,

watchmen,

and other
ployees, as
"production
Fair Labor
1131.

service or maintenance
emengaged in "commerce" or in
of goods for commerce" within
Standards Act, 12 A. L. R. 2d

13-5-6. Violations, agents liable with principal.-Any person who,
either as director, officer or agent of any firm or corporation or as agent
of any person, violating the provisions of this act, assists or aids directly
or indirectly, in such violation shall be responsible therefor equally with
the person, firm or corporation for whom or for which he acts.
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16A-4-6.

L. 1937, ch. 21, § 6; C. 1943,

Collateral Reference.
Statute prohibiting

buyer

or seller

13-5-7

commodities from fixing prices in one locality higher or lower than in another, 163
A. L. R. 1124 (supplemental
annotation).

of

13-5-7. Sales, less than cost.-(a)
It is hereby declared that any advertising, offer to sell, or sale of any merchandise, either by retailers or
wholesalers, at less than cost as defined in this act with the intent and
purpose of inducing the purchase of other merchandise or of unfairly diverting trade from a competitor or otherwise injuring a competitor, impairs and prevents fair competition, injures public welfare, is unfair competition contrary to public policy and the policy of this act and is declared
to be a violation of this act, where the result of such advertising, offer,
or sale is to tend to deceive any purchaser or prospective purchaser, or to
substantially lessen competition, or to unreasonably restrain trade, or to
tend to create a monopoly in any line of commerce.
(b) 1. When used in this act, the term "cost" as applied to production shall include the cost of raw materials, labor, and all overhead expenses
of the producer.
2. When used in this act, the term "cost to the wholesaler" shall mean
the invoice cost of the merchandise to the wholesaler or the replacement
cost of the merchandise to the wholesaler, whichever is lower; less all
trade discounts except customary discounts for cash; to which shall be
added:
(a) Freight charges not otherwise included in the invoice cost or the
replacement cost of the merchandise as herein set forth, and (b) cartage to
the retail outlet if done or paid for by the wholesaler, which cartage cost,
in the absence of proof of a lesser cost, shall be deemed to be three-fourths
of one per cent of the cost to the wholesaler as herein set forth after adding
thereto freight charges but before adding thereto cartage.
3. When used in this act, the term "cost to the retailer" shall mean the
invoice cost of the merchandise to the retailer within thirty days prior
to the date of sale, or the date of offering for sale, or the replacement cost
of the merchandise to the retailer, whichever is lower; less all trade discounts except customary discounts for cash; to which shall be added: (a)
freight charges not otherwise included in the invoice cost or the replacement cost of the merchandise as herein set forth, and (b) cartage to the
retail outlet if done or paid for by the retailer, which cartage cost, in
the absence of proof of a lesser cost, shall be deemed to be three-fourths
of one per cent of the cost to the retailer as herein defined after adding
thereto freight charges but before adding thereto cartage and markup, and
a markup to cover a proportionate part of the cost of doing business, which
markup, in the absence of proof of a lesser cost, shall be six per cent of
the cost to the retailer as herein set forth after adding thereto freight
charges and cartage, but before adding thereto a markup.
4. When used in this act, the term "replacement cost" shall mean the
cost per unit at which the merchandise sold or offered for sale could have
been bought by the seller at any time within thirty days prior to the date
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of sale or the date upon which it is offered for sale by the seller if bought
in the same quantity or quantities as the seller's last purchase of the said
merchandise.
History: L. 1937, ch. 21, § 7; 1939, ch.
28, § 1; C. 1943, 16A-4-7; L. 1951, ch. 21,
§ 1; 1955, ch. 19, § 1.
Compiler's Notes.
The 1939 amendment added "in connection with the sale of other merchandise"
both places where it appeared in subd.
(a), and substituted subd. (b) for the following:
"The term 'cost' as applied to
production is hereby defined as including
the cost of raw materials, labor and all
overhead expenses of the producer;
and
as applied to distribution cost shall mean,
whichever
is lower of the following;
(1) The laid-in purchase price of the merchandise to the distributor or vendor based
on the quantity last purchased or (2) The
laid-in replacement cost of such merchandise to the distributor or vendor."
The 1951 amendment added the words
"within 30 days prior to the date of sale,
or the date of offering for sale," in
numbered paragraph 3 of subsec. (b).
The 1955 amendment
entirely rewrote
subsec. (a) and deleted the letter "(c)"
after the word "and" and before the
words
"a markup"
in subsec. (b) 3.
Prior to the 1955 amendment subsec. (a)
read as follows: "(a) It shall be unlawful
for any person engaged in business within
the state of Utah to sell, offer for sale or
advertise for sale any article, product or
commodity at less than the cost thereof to
such vendor, or give, offer to give or advertise the intent to give away in connection
with the sale of other merchandise
any
article, product or commodity for the purpose of injuring competitors and destroy-

ing competition,
or of misleading
the
public, or when the effect of selling,
offering for sale or advertising
for sale
such article, product or commodity at less
than cost thereof to such vendor or when
the effect of giving, offering to give or
advertising
the intent to give away in
connection with the sale of other merchandise, any article, product or commodity may be substantially
to lessen competition or tend to create a monopoly in
any line of commerce; and he or it shall
also be guilty of a misdemeanor, and on
conviction thereof shall be subject to the
penalties
set out in section 13-5-15 for
any such act."
Application.
Evidence was not sufficient to establish
a prima-facie
case that the defendant
intended to violate the act where he issued
stamps to all those desiring them upon
purchases, redeemable in cash at 1.66%
or in merchandise at 2.08% of sales price.
Only a part of the items were so-called
6% items ordinarily sold by merchants at
cost as defined in the act. The defendant
and his accountants considered and booked
the cost of the stamps as a nonoperating
business expense.
The fact that competitors have lost business since the issuing of the stamps does not prove intent
on the part of another to violate a criminal statute. Trade Comm. v. Bush, 123 U.
302, 259 P. 2d 304.
1.

Collateral Reference.
Restrictions on sales below cost, 52 Am.
Jur. 647, Trademarks,
Tradenames, etc.,
§ 176.

13-5-8. Advertising goods not prepared to supply.-It shall be unlawful for any person, engaged in business within the state of Utah to advertise goods, wares or merchandise they are not prepared to supply.
History:
16A-4-8.

L. 1937, ch. 21, § 8; C. 1943,

13-5-9. Transactions involving more than one item-Cash discounts
-Trading stamps.-For
the purpose of preventing evasion of the provisions
of this act in all sales involving more than one item or commodity and in
all sales involving the giving of any concession of any kind whatsoever
(whether it be coupons or otherwise) the vendor's or distributor's selling
price shall not be below the cost of all articles, products, commodities, and
concessions included in such transactions.
Each article, product, or commodity individually advertised or offered for sale, shall be individually subject to the requirements of section 13-5-7, when sold with other articles,
products, or commodities.
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For the purpose of this act, cash discounts, including trading stamps,
shall be considered a reduction of the selling price by the amount of such
cash discount or by the redeemable value of the trading stamp in cash or
merchandise, whichever is greater.
History: L. 1937, ch. 21, § 9; C. 1943,
16A-4-9; L. 1955, ch. 19, § 2.
Compiler's Note.
The 1955 amendment
after the first sentence.

added

everything

Collateral References.
Fair trade laws specifically barring premiums, etc .. 22 A. L. R. 2d 1219.
Giving of trading stamps, premiums, or
the like as violation of fair trade law, 22
A. L. R. 2d 1212.
Giving of trading stamps, premiums, or
the like as violation of statutes prohibiting
sales below cost, 70 A. L. R. 2d 1080.

13-5-10. Cost-Purchase price at forced sales.-In establishing the cost
of a given article, product or commodity to the distributor and vendor, the
invoice cost of said article, product or commodity purchased at a forced,
bankrupt, closeout sale or other sale outside of the ordinary channels of
trade may not be used as a basis for justifying a price lower than one
based upon the replacement cost as of the date of said sale of said article,
product or commodity replaced through the ordinary channels of trade, unless said articles, product or commodity is kept separate from goods purchased in the ordinary channels of trade and unless said article, product
or commodity is advertised and sold as merchandise purchased at a forced,
bankrupt, closeout sale, or by means other than through the ordinary
channels of trade, and said advertising shall state the conditions under
which said goods were so purchased, and the quantity of such merchandise
to be sold or offered for sale.
History:
16A-4-10.

L. 1937, ch. 21, § 10; C. 1943,

13-5-11. Proceedings-Local cost surveys as evidence.-In any injunction proceedings or in the prosecution of any person as officer, director
or agent, it shall be sufficient to allege and prove the unlawful intent of
the person, firm or corporation for whom or for which he acts. Where a
particular trade or industry of which the person, firm or corporation
complained against is a member, has an established cost survey for the
locality and vicinity in which the offense is committed, the said cost survey
shall be deemed prima-facie evidence in proving the costs of the person,
firm or corporation complained against within the provisions of this act,
unless the person, firm or corporation shall have kept a continuous, accurate and comprehensive record of the cost of business of the person, firm
or corporation, in which event said record· may be introduced to rebut
the cost survey.
History: L. 1937, ch. 21, § 11; 1939, ch.
29, § 1; C. 1943, 16A-4-11.
Compiler's Note.
The 1939 amendment

of the last sentence beginning with the
words "unless the person, firm or corporation."

added the portion

13-5-12. Sales exempt from act.-The provisions of this act shall not
apply to any sale made :
(a), In closing out in good faith the owner's stock or any part thereof
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for the purpose of discontinuing his trade in any such stock or commodity, and in the case of the sale of seasonal goods, or to the bona fide
sale of perishable goods to prevent loss to the vendor by spoilage or
depreciation; provided, prior notice is given to the public thereof;
(b) When the goods are damaged or deteriorated
in quality, and
prior notice is given to the public thereof;
( c) By an officer acting under the orders of any court;
( d) In an endeavor made in good faith to meet the legal prices of
a competitor as herein defined selling the same article, product or commodity in the same locality or trade area.
( e) By manufacturers,
producers, brokers or wholesale distributors
meeting in good faith prices established by interstate competition regardless of cost; provided, such prices are available to all persons buying
on like terms and conditions in the same locality and vicinity.
Any person, who performs work upon, renovates, alters or improves
any personal property belonging to another person, except necessary
repairs due to damage in transit, shall be construed to be a vendor within
the meaning of this act.
History:
16A-4-12.

L. 1937, ch. 21, § 12; C. 1943,

13-5-13. Contracts in violation declared illegal.-Any
contract
expressed or implied, made by any person, in violation of any of the provisions of this act is declared to be an illegal contract and no recovery thereon
shall be had.
History:
16A-4-13.

L. 1937, ch. 21, § 13; C. 1943,

13-5-14. Injunctive· relief-Damages-Immunity.-Any
person, municipal or other public corporation, or the state of Utah may maintain an
action to enjoin a continuance of any act or acts in violation of this act,
and, if injured thereby for the recovery of damages. If, in such action,
the court shall find that the defendant is violating or has violated any
of the provisions of this act, it shall enjoin the defendant from a continuance thereof. It shall not be necessary that actual damages to the plaintiff be alleged or proved. In addition to such injunctive relief, the plaintiff
in said action shall be entitled to recover from the defendant three times
the amount of the actual damages, if any, sustained.
Any defendant in an action brought under the provisions of this section
may be required to testify, and the books and records of any such defendant may be brought into court and introduced, by reference, into evidence;
provided, however, that no information so obtained may be used against
the defendant as a basis for a misdemeanor prosecution under the provisions of this act.
History:
16A-4-14.

L. 1937, ch. 21, § 14; C. 1943,

Cross-Reference;
Injunction by trade commission, 13-2-14.

13-5-15. Penalty for violations of act.-Any
person, whether as principal, agent, officer or director, for himself, or itself or for another person,
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who shall violate any of the provisions of this act, is guilty of a misdemeanor for each single violation and upon conviction thereof, shall be
punished by a fine of not less than one hundred dollars nor more than
two hundred and ninety-nine dollars, or by imprisonment not exceeding
six months or by both said fine and imprisonment, in the discretion of the
court.
History:
16A-4-15.

L. 1937, ch. 21, § 15; C. 1943,

Collateral References.
Monopolies<&::=>17
(1).
58 O.J.S. Monopolies § 85.

13-5-16. Separability clause.-If any section, sentence, clause or phrase
of this act is for any reason held to be unconstitutional, such decision shall
not affect the validity of the remaining portions of the act. T'he legislature
hereby declares that it would have passed this act, and each section, sentence, clause or phrase thereof, irrespective of the fact that any one or
more other sections, sentences, clauses or phrases be declared unconstitutional.
History: L. 1937, ch. 21, § 16; C. 1943,
16A-4-16.

Collateral References.
Statutes~64(2).
82 O.J.S. Statutes § 94.

13-5-17. Policy of act.-The legislature declared that the purpose of
this act is to safeguard the public against the creation or perpetuation of
monopolies and to foster and encourage competition, by prohibiting unfair
and discriminatory
practices by which fair and honest competition is
destroyed or prevented. This act shall be liberally construed that its beneficial purposes may be subserved.
History: L. 1937, ch. 21, § 17; C. 1943,
16A-4-17.

Collateral References.
Monopolies~l7(1).
58 O.J.S. Monopolies

§ 85.

13-5-18. Cost-Separate entities of business.-For the purposes of this
act, manufacturing,
jobbing, wholesaling and retailing activities of a
person, shall be considered separate and distinct entities of business m
establishing and determining cost of any article, product or commodity.
History:
16A-4-18.

L. 1937, ch. 21, § 18; C. 1943,

Repealing Clause.
Section 19 of Laws 1937, ch. 21 repealed
all other acts and parts of acts in conflict.

CHAPTER 6
TRADING STAMPS
Section 13-6-1. Conditions of unlawful issue-Process
agent-Bond.
13-6-2. Bond-Actions-Parties-Limitation
of action.
13-6-3. Redeemable value in cents to be shown.
13-6-4. Redemption in cash or merchandise by issuer.
13-6-5. Redemption by distributor.
13-6-6. Violation a misdemeanor.

13-6-1. Conditions of unlawful issue-Process
be unlawful for any person to sell, issue, transfer
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person within this state any trading stamp or stamps to be sold, issued,
transferred or delivered by such other person upon, in connection with,
or as the result of, a sale of any goods, wares, merchandise, or other
commodity or thing of value, unless and until the person in the :first
instance so selling, issuing, transferring
or delivering the same shall
have established an office within this state where all books of account
relating to the sale, issue, transfer or delivery of trading stamps in
this state shall be kept, and shall have filed with the secretary of state
an appointment of a process attorney upon whom process in all civil
actions may be served, and a good and sufficient bond as hereinafter
speci:fied. Any person violating any provision of this section is guilty of
a misdemeanor.
53 C.J.S. Licenses § 2.
History:
L. 1915, ch. 116, &1; C. L.
1917, § 6160; R. S. 1933 & C. 1943, 96-0-1.

1.

Validity of former act.
Trading Stamp Act (Comp. Laws 1917,
§§ 6165 to 6174) which taxed stamps of
merchant
who obtained
them from another, but did not apply to cases where
merchant issued his own stamps, held invalid
as unreasonably
discriminatory.
State v. Holtgreve, 58 U. 563, 200 P. 894,
26 A. L. R. 696.
Collateral References.
Licenses<8=>'8(1).

Statutory
regulation
Am. Jur. 778, Trading

or prohibition, 52
Stamps § 6 et seq.

Constitutionality
of statutes prohibiting
giving of premiums or trading stamps, 133
A. L. R. 1087.
Giving of trading stamps, premiums, or
the like as violation of Fair Trade Law, 22
A. L. R. 2d 1212.
Giving of trading stamps, premiums, or
the like as violation of statute prohibiting
sales below cost, 70 A. L. R. 2d 1080.

13-6-2. Bond-Actions-Parties-Limitation
of action.-Said bond shall
be in the sum of $20,000 payable to the state of Utah, and shall be executed by the person furnishing the same as principal, together with at
least one corporate surety, and shall provide that the principal shall,
upon presentation by the lawful holder of the required quantity of trading
stamps in the proper form, redeem the same according to the terms of
the contract under which they were issued, and that the said principal
shall pay all taxes imposed by law and all :fines and penalties imposed for
a violation of any law of this state. Said bond shall be in such form as
the secretary of state shall prescribe. Whenever any such bond shall become forfeited for breach of any condition therein contained, any person
injured thereby may sue thereon, or all persons so injured may join in
prosecuting one action, but any such action must be commenced within
one year after the cause of action accrued.
History: L. 1915, ch. 116, & 2; C. L.
1917, § 6161; R. S. 1933 & C. 1943, 96-0-2.

13-6-3. Redeemable value in cents to be shown.-No person shall sell
or issue any stamps, trading stamp, cash discount stamp, check, ticket,
coupon or other similar device, which will entitle the holder thereof, on
presentation thereof, either singly or in de:finite number, to receive, either
directly from the vendor or indirectly through any other person, money
or goods, wares or merchandise, unless each of said stamps, trading stamps,
cash discount stamps, checks, tickets, coupons or other similar devices
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shall have legibly printed or written upon the face thereof the redeemable
value thereof in cents.
History:
96-0-3.

L. 1935, ch. 102, § 1; C. 1943,

Title of Act.
An act to require the redeemable cash
value of a trading stamp, cash discount
stamp, check, ticket,
coupon, or other
similar device to be legibly printed or

written upon the face thereof in cents;
to require the redemption of such devices
either in merchandise or in cash at the
option of the holder; to require that any
number of them shall be redeemed when
presented;
to require the distributor
to
thus redeem them if the issuer does not;
and providing a penalty.

13-6-4. Redemption in cash or merchandise by issue,r.-Any person who
shall sell or issue to any person engaged in any trade, business or profession, any stamp, trading stamp, cash discount stamp, check, ticket, coupon,
or other similar device which will entitle the holder thereof, on presentation
thereof either singly or in definite number, to receive either directly from
the vendor or indirectly through any other person, money or goods, wares
or merchandise, shall upon presentation, redeem the same either in goods,
wares or merchandise, or in cash, good and lawful money of the United
States, at the option of the holder thereof, and any number of such
stamps, trading stamps, cash discount stamps, checks, tickets, coupons, or
other similar devices shall be redeemed as hereinbefore set forth, at the
value in cents printed upon the face thereof, and it shall not be necessary
for the holder thereof to have any stipulated number of the same before
demand for redemption may be made, but they shall be redeemed in any
number, when presented, at the value in cents printed upon the face thereof,
as hereinbefore provided.
History:
96-0-4.

L. 1935, ch. 102, § 2; C. 1943,

Collateral References.
Licenses~8
( 1).
53 C.J.S. Licenses § 2.

13-6-5. Redemption by distributor.-Any person engaged in any trade,
business or profession who shall distribute, deliver or present to any
dealing with him, in consideration of any article or thing purchased, any
stamp, trading stamp, cash discount stamp, check, ticket, coupon or other
similar device, which will entitle the holder thereof, on presentation thereof,
either singly or in definite number, to receive, either directly from the
person issuing or selling the same, as set forth in section 13-6-4, or indirectly through any other person, shall, upon the refusal or failure of the
said person issuing or selling same to redeem the same, as set forth in
section 13-6-4, be liable to the holder thereof for the face value thereof, and
shall upon presentation redeem the same, either in goods, wares or merchandise, or in cash, good and lawful money of the United States of
America, at the option of the holder thereof, and in such case any number
of such stamps, trading stamps, cash discount stamps, checks, tickets,
coupons or other similar devices, shall be redeemed as hereinbefore set
forth, at the value in cents printed upon the face thereof, and it shall
not be necessary for the holder thereof to have any stipulated number of
the same before demand for redemption may be made, but they shall be
redeemed in any number, when presented, at the value in cents printed
upon the face thereof, as hereinbefore provided.

355

13-6-6
History:
96-0-5.

COMMERCE
L. 1935, ch. 102, § 3; C. 1943,

AND TRADE
Compiler's Note.
The references in this section to "section
13-6-4" appeared in the act as "section 2."

13-6-6. Violation a misdemeanor.-Any
person, firm or corporation who
shall violate any of the provisions of this act shall be deemed guilty of a
misdemeanor.
History:
96-0-6.

L. 1935, ch. 102, § 4; C. 1943,
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